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I. INTRODUCTION 

In my paper entitled “Svensson: honest attempt at establishing due balance concerning the use of hyperlinks – spoiled by the erroneous ‘new public’ theory” and published on my website www.copyrightseesaw.net,
(i) it is analysed, on the basis of the SGAE judgement
, how the CJEU’s “new public” theory (according to which the right of communication to the public
, contrary to the international treaties and EU directives, is not applicable for any new act of communication but only for communication to a “new public”) was adopted as a “settled case law” (exclusively on the basis of an example presented in an out-of-date WIPO guide on the Berne Convention – published in a simple style as an introduction for developing countries – misunderstanding it as a definitional criterion, without the Court being informed about those documents adopted by competent governmental bodies and up-to-date publications of the Organization which make it clear that there is no basis for such a theory);
(ii) it is presented how the Court made an attempt to correct the “new public” theory in TvCatchup
 by introducing the “specific technical means” theory (according to which there is no need for a “new public” for the application of the right of communication to the public if the communication is made through a specific technical means different from what has been used for the original communication) which, however, although it had offered a solution in the given case, was not in accordance with the Berne Convention and the Information Society Directive (neither of them containing such a criterion to narrow the scope of application of the right; the absence of which being particularly evident in view of Article 11bis(1) of the Convention under which rebroadcasting of broadcast works – with the use of exactly the same technical means – is also covered by the broader right of communication to the public);
(ii) it is discussed how the CJEU recognized in Svensson
 the use of hyperlinks as act of communication to the public and how it tried to establish due balance between various rights and interests by applying the “new public” and “specific technical means” theories and completing them with the “restricted access” theory, according to which –  since the internet population is to be regarded the same monolithic public and since online making available takes place through the same technical means – rightholders basically
 may only maintain their right of communication to the public if they restrict access to their works (and thus reduce communication thereof to a narrower scope of public – in contrast with which there might be other scopes or the entirety of the internet population as a “new public”).  
In that paper, I have outlined two possible options of interpretation and evolution of the criterion of restricted access. One of them (and more probable) was to reduce the concept of restricted access to restriction through technological measures and to insist that without it the rightholders loose the chance of continued enjoyment and exercise of their right (which – although one may try to use some euphemisms to describe it – would lead to de facto exhaustion of the right of communication to the public in conflict with the international treaties and the Information Society Directive). The other (and less probable in view of the findings in Svensson) was to recognize not only the use of technological measures but also other means to restrict availability of the works made available online – such as contractual conditions or notices on the rightholder’s website prohibiting unauthorized hyperlinking/framing/embedding in general (which might bring the legal construction closer to a specific form of implied license, where implied consent would be regarded to apply in those cases where neither technical measures nor other means to restrict access are used by the rightholders – or the absence of their consent otherwise is obvious in a given case).   

In this paper, three recent CJEU decisions (one order and two judgments) are reviewed: BestWater
 which is an example of a rigid application of the “new public”, “specific technical means” and “restricted access” theories and which has strengthened the formality aspect of Svensson, and the GS Media
 – Soulier
 tandem which has raised the possibility of putting that triptych of theories to the backburner, making Svensson’s formality aspect fade away, and opening the way to and opening the way to solve the task of balancing of rights and interests concerning hyperlinks through the application of the implied license doctrine and the innocent infringement defense. 
In GS Media, the referring court also raised certain questions that seemed to reflect doubts about the singe monolithic nature of the internet population. Since those questions were presented for the possible case that the Court might respond in the negative to the basic question about the applicability of the right of communication to the public and since the response was positive, these questions have remained unanswered. Nevertheless, it would be justified to study and answer them because they may refer to cases where works are made available to new segments of this huge population through subsequent acts of hyperlinking also where works are made available without restriction of access (in particular through technological measures).  
II. BestWater: RIGID APPLICATION OF THE

“NEW PUBLIC”, “SPECIFIC TECHNICAL MEANS” AND “RESTRICTED ACCESS”
THEORIES – STRENGTHENING Svensson’s FORMALITY ASPECT 
In BestWater, the dispute was about an audiovisual work prepared for advertisement purposes of the owner of copyright and about its unauthorized use by competitors for the same commercial purpose by framing/embedding it through links and presenting it directly on their websites.  The Court found it so obvious that such an act is in accordance with the Information Society Directive that it did not find it necessary to settle the case in a judgment; it has just adopted an order stating as follows:  

The mere fact that a protected work, freely available on an internet site, is inserted into another internet site by means of a link using the ‘framing’ technique, such as that used in the case in the main proceedings, cannot be classified as ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society since the work at issue is not transmitted to a new public or communicated a specific technical method different from that of the original communication. (Emphasis added.)

The meaning of the concept of “restricted access” introduced in Svensson was not completely clear, but the dominant opinion was that it probably referred to the application of “paywalls” which, in the terminology used in the Directive, meant technological measures. As pointed out in my above-mentioned study, if Svensson had to be interpreted in a way that the use of technological measures was the only possible means to maintain the applicability of the right of communication to the public, it might be regarded a de facto formality prescribed as a condition of the enjoyment and exercise that right. Nevertheless, there still seemed to be a chance to consider that the judgment had been based on a specific application of the implied license doctrine (on the understanding that there would be a need to work out and apply adequate criteria to judge whether or not a license could really be regarded as implied). 

In BestWater, the Court has distanced itself from a possible implied licence construction. It is hardly necessary to elaborate why it had to be evident for the competitors that nothing could be farer away from the intention of the owner of rights in the audiovisual work than to authorize its competitors implicitly to use the work freely for commercial purposes as if it had been their own production. With the implied license option fading away, and with the clarification in the order that the restriction of access must be made through a “specific technical means” (a kind of synonym of “technological measure”
), the formality aspect of the “restricted access” criterion became even more conspicuous. With BestWater, the Court de facto has confirmed the amendment of Article 3(3) of the Information Society Directive. By virtue of the order, it might sound in this way: 

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article, provided that the rightholders restrict access to their works, fixations of their performances; their phonograms, first fixations of their films, or fixations of their broadcasts through technological measures, when making them available. 
As it is reviewed below, the GS Media and the Soulier judgements, considered together, seem to have brought about a substantial change – or at least the potential therefor – exactly in this aspect. They may be interpreted as reviving the option of establishing due balance of rights and interests concerning hyperlinking/framing/embedding through the application of the implied license doctrine and the innocent infringement defense (which may not be an easily achievable solution and may create complex interpretation problems – but still it would be much more acceptable than the exhaustion of the right of communication to the public in those cases where rightholders do not fulfil the formality of restricting access to their works through technological measures). 

.                 III. GS Media AND Soulier: POTENTIALS FOR ESTABLISHING

DUE BALANCE REGARDING HYPERLINKING THROUGH A

COMBINED APPLICATION OF THE IMPLIED LICENSE DOCTRINE

AND THE INNOCENT INFRINGEMENT DEFENSE?

In GS Media, the basic questions submitted by the referring Dutch Supreme Court were these:

1.      (a)   If anyone other than the copyright holder refers by means of a hyperlink on a website controlled by him to a website which is managed by a third party and is accessible to the general internet public, on which the work has been made available without the consent of the rightholder, does that constitute a “communication to the public” within the meaning of Article 3(1) of Directive 2001/29? 

(b)      Does it make any difference if the work was also not previously communicated, with the rightholder’s consent, to the public in some other way? 

(c)      Is it important whether the ‘hyperlinker’ is or ought to be aware of the lack of consent by the rightholder for the placement of the work on the third party’s website mentioned in 1(a) above and, as the case may be, of the fact that the work has also not previously been communicated, with the rightholder’s consent, to the public in some other way? 

Thus, the question – by somewhat paraphrasing and simplifying the three sub-questions – was essentially this: does it infringe right of communication to the public if someone makes available on his or her website a work by hyperlinking to another website where a work previously not communicated with the rightholder’s consent has been made available without the consent of the rightholder, in particular, if the “hyperlinker” is aware or ought to be aware of these facts?     

The answer seems to be obvious to this double-layer question. In fact, it is not easy to understand why the referring court did not consider it an “act clair” or an ‘acte éclairé’ by previous preliminary rulings (at least, as regards the question of whether or not any infringement takes place in the case mentioned, on the understanding that the second sub-question is basically of a factual nature mainly relevant for a possible innocent infringement defense). 

Nevertheless, as discussed below, the case has turned out to be useful for the evolution of CJEU’s case law on the concept and right of communication to the public, in particular as regards the use of hyperlinks.         

Contrary to what is said above, Advocate General Whatelet did not found the basic question submitted by the referring court an “acte clair” and not even an “acte éclairé”. In fact, it seems he did not agree with the “acte éclairé” concerning the copyright status of hyperlinks the way it was presented in Svensson, and he suggested that the Court fundamentally change its position regarding hyperlinks. His opinion
 may be regarded as having boiled down to this: any kind of hyperlinking to, including framing/embedding of, any work made available online should be free without the rightholder’s consent, irrespective of whether originally the work has been made available with or without the rightholder’s consent and irrespective of whether or not the “hyperlinker” is or ought to be aware that the work has not previously been made available to the public with the rightholder’s consent.  

The CJEU has not followed the Advocate General’s suggestions; it has adopted the following ruling:

Article 3(1) of Directive 2001/29/EC… must be interpreted as meaning that, in order to establish whether the fact of posting, on a website, hyperlinks to protected works, which are freely available on another website without the consent of the copyright holder, constitutes a ‘communication to the public’ within the meaning of that provision, it is to be determined whether those links are provided without the pursuit of financial gain by a person who did not know or could not reasonably have known the illegal nature of the publication of those works on that other website or whether, on the contrary, those links are provided for such a purpose, a situation in which that knowledge must be presumed. (Emphasis added.) 
This text is quite complex. In order to understand what it means, it is necessary to take into account the details of the legal analysis presented by the Court. First, it is clear that, contrary to the suggestion by the Advocate General, the CJEU has not revised Svensson in respect of the basic legal qualification of hyperlinks in the sense that it may be regarded as an act of communication to the public.
  Second, the Court has stuck itself to Svensson in respect of the application of the “new public”, “specific technical means” and the “restricted access” theories.
 Third, it has also clarified that unauthorized hyperlinking is not allowed where the ‘free” making available to the public takes place without the rightholder’s consent.
 
These aspects of the judgement are not new in contrast with the previous rulings of the CJEU and they may be regarded as matters of “actes éclairés”. In contrast, what is new in GS Media is the analysis and findings concerning the knowledge status of “hyperlinkers”. 

In this respect, there is a built-in contradiction in GS Media. According to the Court, exactly the same act – linking to a website on which a work has been made available without the consent of the rightholder (who has not made it available otherwise “freely” without technical restriction of access to it) – does or does not qualify as an act of communication to the public depending on whether or not the person who performs the act knows or reasonably ought to know about its illegal nature. It is submitted that the legal qualification of an act – whether it has or has not taken place and is or is not covered by a given right – may hardly depend on the knowledge status of the person who performs the act. An infringing act is infringement irrespective of its performer’s knowledge about it. Knowledge status is only relevant from the viewpoint of the question of whether or not the given person is liable, and if he or she is in which way, whether or not he or she may claim to be an innocent infringer. 

As it can be seen above, the Court has differentiated between two situations: on the one hand, where the hyperlink is used with pursuit of financial gain, in which case knowledge or constructive knowledge, as a basis of liability for the infringement, is to be presumed and, on the other hand, where the “hyperlinker” does not pursue financial gain, in which case there is no such presumption. 

According to the judgment “the Court has held that it is relevant that a ‘communication’, within the meaning of Article 3(1) of Directive 2001/29 is of a profit making nature”
. At first sight, it seems somewhat alarming that the Court has referred to SCF
 (which includes certain statements that could be understood in a way that profit-making purpose might be a definitional element of the concept and right of communication to the public)
, but it does not refer to the Reha Training
 (which clarifies that this is not the case; profit-making purpose may only have a role in determining the remuneration for acts of communication to the public)
. Fortunately, however, in GS Media, there is no statement to contradict Reha Training and to revive the suggestions in SCF. Profit-making purpose does not appear as a definitional element of the concept and right of communication to the public, but only as a factor serving as a basis for a (rebuttable) presumption that infringement has taken place and there is no basis for an innocent infringement defense.           

It seems to be justified to use stricter criteria in case of profit-making activity for such a defense. The problems from the viewpoint of harmony with the Directive would mainly occur if, in the absence of profit-making purpose, not only no presumptions were applied but liability were simply excluded. It seems this is not the case in GS Media. Although the Court stresses the difficulties of an individual user (an end-user) without profit motive to ascertain whether or not the rightholders have consented to posting of their works on the Internet
, and states that “such a person… does not, as a general rule, intervene in full knowledge of the consequences of his conduct”
, it still finds that „where it is established that such a person knew or ought to have known that the hyperlink he posted provides access to a work illegally placed on the internet… it is necessary to consider that the provision of that link constitutes a ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29”.
 This has to be translated into traditional copyright terms according to which the answer to the question of whether or not an infringement of the right of communication to the public has taken place (and obviously whether or not the act concerned qualifies as an act of communication to the public) does not depend on whether or not someone knows about the infringing nature of the act. However, irrespective of the language used in the judgment, what is relevant is that the Court seems to leave the issue of the liability of end-users not pursuing financial gain to the application of the criteria for finding whether or not the innocent infringement defense may be applied. Just it indicates that, in the case of such end-users, it may not be expected that they perform a more intensive scrutiny and that it is more difficult to prove certain facts that may serve as a basis for establishing liability.  

In contrast, in regard to commercial users, the CJEU states as follows: “when the posting of hyperlinks is carried out for profit, it can be expected that the person who posted such a link carries out the necessary checks to ensure that the work concerned is not illegally published on the website to which those hyperlinks lead, so that it must be presumed that that posting has occurred with the full knowledge of the protected nature of that work and the possible lack of consent to publication on the internet by the copyright holder”
 (emphasis added). The Court has added: “In such circumstances, and in so far as that rebuttable presumption is not rebutted, the act of posting a hyperlink to a work which was illegally placed on the internet constitutes a ‘communication to the public’
 This also need translation  into traditional copyright language: the infringement of the right of communication to the public does take place where the “hyperlinker” does not have actual or constructive knowledge about the infringement; just he or she, according to the Court, as an innocent infringer, is not liable. 

It is a positive element of the judgment that, under it, not only actual knowledge but also constructive knowledge is sufficient for establishment of a “hyperlinker’s” liability – which follows a contrario from the expression used in the above-quoted summary of the ruling: “a person who did not know or could not reasonably have known the illegal nature”.  This is also confirmed from another side by the statement quoted above: “it can be expected that the person who posted such a link carries out the necessary checks to ensure that the work concerned is not illegally published on the website to which those hyperlinks lead” (emphasis added.) It goes without saying that the requirement of a “hyperlinker” pursuing commercial gain to carry out such a proactively check is not in conflict with Article 15 of the Electronic Commerce Directive
 under which it is not allowed to prescribe the obligation to “actively to seek facts or circumstances indicating illegal activity” – since that provision is on the conditions of intermediaries’ contributory liability, while in GS Media the conditions of possible direct liability have been dealt with. 

What is perhaps even more important is that it seems, with addressing and assessing the role of knowledge about the fact of an infringement as a basis for establishing liability, the genie of an intact right of communication to the public (with proud quotations on his t-shirt of the text of Article 3 and recital (23) of the Information Society Directive) has been left out from the bottle (with the inscription on it “New Public Theory”) and now asks questions loudly about his fate. Such as: what about me (the right of communication to the public to be interpreted broadly) if my master (the righholder), although he does not protect me also by some technological measure, makes it clear (for example, through contractual conditions or in other conspicuous manner, such as through an easily visible and understandable notice on his website) that he prohibits my exploitation by others (through a link to me). 

To use less figurative language: Similarly to certain difficulties, but still to the possibility (!), analysed in GS Media, of obtaining knowledge about facts that a work to be linked to has been made available without the rightholder’s consent, it may also be difficult (perhaps even more difficult), but still possible (!), to get knowledge about facts showing that, although the work has been made available without technological protection, the rightholder still does not authorize and, in fact, explicitly prohibits its use through hyperlinking on other websites (through framing/embedding or otherwise; for pursuing financial gain or without it, etc,). The basic question is this: could it be said with even minimal respect for the Information Society Directive (and the international treaties) that those who do have obtained knowledge about the fact that the rightholder has not authorized and even clearly prohibited the making available of his works through hyperlinking on other websites, such hyperlinking still should be free. It is submitted that the answer to this question may only be in the negative; in such an obvious case, there is no room either for claiming innocent infringement.  

There have been another set of questions in GS Media which may be considered to boil down to this: whether the internet population may truly be regarded a single monolithic public or subsequent communications may not necessarily reach the same, but rather different segments thereof? These questions, although CJEU has not (because, under the concrete conditions it to did not have to) respond them, and their possible impact on Svensson are discussed below under a separate title. However, first, it is necessary to continue with the analysis of certain findings in Soulier, since they closely relate to the questions raised in the preceding paragraph above. 

   The main issue of in Soulier was not the interpretation of the concept and right of communication to the public – although, in the given context, it also concerned it in a special way – but the more general questions of the applicability of extended collective management and the related conditions of possible implied licenses (it is being clear that, first of all, the latter aspect is relevant for answering the questions mentioned above about the cases where “hyperlinkers” – in particular those pursuing financial gain from whom more circumspection may be expected also in this case – are aware that righholders who do not use technological measure still make it obvious in some other way that they do not authorize and even explicitly prohibit the exploitation of their works on other websites through hyperlinking).              

   It would deserve separate thorough analysis what might be the impact of Soulier  (i) on the French legislation under which access to out-of-commerce works was intended to ensure through a specific extended collective management system; (ii) on the provisions of the draft EU Directive on copyright in the Digital Single Market
 also foreseeing  extended collective management for this purpose, but in different way and under different conditions; and (iii), in general, on the extended collective management systems in the EU.  (Before making such an analysis, here I only present my theses: (i) in the French system, certain adaptation would be needed if the intention were to adopt the CJEU’s ruling; (ii) it may be advisable to review the provisions of the Draft Digital Single Market Directive on extended collective management and possibly to include further guarantees to be in due harmony with the international and EU norms (and also with Soulier); (iii) the judgment does not concern the applicability of duly established extended collective management systems in the EU which has been firmly confirmed by various Directives
, but the findings in Soulier confirm the need for harmonization of the conditions to be fulfilled by this form of collective management (in respect of which, in the above-mentioned Draft Directive, significant steps have been taken already
). 

   The reasons for which, in connection with the interpretation of the concept and right of communication to the public, the Soulier judgment still may be quite relevant may be found in the statements of paragraphs 34 to 40 of the judgement.     

In paragraphs 34 and 35, the Court has stated unequivocally that not only explicit but also implicit consent should be recognized as a valid way of authorization granted on the basis of an exclusive right: 

34      …[S]ubject to the exceptions and limitations laid down exhaustively in Article 5 of Directive 2001/29, any use of a work carried out by a third party without… prior consent must be regarded as infringing the copyright in that work (see, to that effect, judgment of 27 March 2014, UPC Telekabel Wien, C‑314/12, EU:C:2014:192, paragraphs 24 and 25).

35      Nevertheless, Article 2(a) and Article 3(1) of Directive 2001/29 do not specify the way in which the prior consent of the author must be expressed, so that those provisions cannot be interpreted as requiring that such consent must necessarily be expressed explicitly. It must be held, on the contrary, that those provisions also allow that consent to be expressed implicitly. (Emphasis added.) 

  For those who care for the integrity of exclusive rights, the use of implied license doctrine is not necessarily warmly welcomed, if it is at all. Nevertheless, a rigid rejection of the doctrine would not seem to be wise since there are some cases where its application may take place in accordance with the rightholders’ intentions and interests. In the digital online environment, this may be particularly the case. Of course, the 32-million-dollar question is how those cases may be duly identified, with a further, 64-million-dollar question of how the conditions of the application of such implied licenses may be determined. 

One may easily agree with what is stated, in this respect, in paragraph 37 of the judgment: “the circumstances in which implicit consent can be admitted must be strictly defined” in order not to deprive of effect the author’s exclusive right of authorization or prohibition. However, this is just the indication of the task and no response is offered yet to the above-mentioned fundamental questions. The Court has only mentioned one condition to be met for the validity of an implied license; in paragraphs 38 it has stated that “every author must actually be informed of the future use of his work by a third party and the means at his disposal to prohibit it if he so wishes”. This may hardly be regarded a complete determination of the criteria of implied licenses; in particular not as regards hyperlinks. In fact, it may not even necessarily to state this as a condition since, in general, rightholders are sufficiently aware of their rights, including their rights to prohibit (or authorize) certain uses. 

What is particularly relevant from the viewpoint of the topic of this paper is that in paragraph 36, the Court has referred to Svensson as an example of the application of implied licenses in this way: “the Court held that, in a situation in which an author had given prior, explicit and unreserved authorisation to the publication of his articles on the website of a newspaper publisher, without making use of technological measures restricting access to those works from other websites, that author could be regarded, in essence, as having authorised the communication of those works to the general internet public.”    

This is truly an implied license language: “the author could be regarded… as having authorized… communication”. There are, however, also uncertain and even self-contradictory elements in the above-quoted analysis of the Court.     

Both the French extended collective management system (dealt with in Soulier) and hyperlinking to articles published on websites without technological protection measures (considered in Svensson) have been qualified by the Court as resulting in uses without express authorization by the holders of exclusive rights. According to the Court, the French system does not fulfil the conditions of implied licenses because the authors are not informed individually and directly of the use of their works, neither are they informed how they could exercise their right of prohibition. The Court has stated that such information is missing in the French law (although all the relevant aspects of the extended collective management scheme seem to have been clarified). 

Let us compare how much the above-mentioned conditions – due information on the uses implicitly authorized in case of inaction and the way those uses may be prohibited – are fulfilled under the legal construction used by the Court in Svensson. Are the owners of right of communication to the public informed individually and specifically about the uses authorized in case of their inaction and about the way they could exercise their right to prohibit those uses? It is submitted that they are not better informed about these aspects than they are under the French system (in fact, they may be rather less informed, since in the case of Svensson only a court judgment is involved).  It should also be seen that the consequences of  rightholders not being informed individually and specifically are much more serious under Svensson, since, under the French legislation, they still receive remuneration for the use of their works (which, without the provisions on extended collective management, in general, may hardly be the case), while under Svensson, they lose their right which is de facto exhausted. The means to be used to prevent and prohibit uses under the French system is a simple opting out notice (in the absence of which, the remuneration continues being due to the rightholders), while under Svensson, this may only be achieved through the application of technological measures (in the absence of which, further uses become free without any right to remuneration for the rightholders). Thus, the criteria for implied licenses have been better fulfilled in the French system than in Svensson.     

Nevertheless, what seems to be the basic contradiction in the above-quoted analysis in Soulier does not consist in this, but in something else. It is a more fundamental question what happens where the rightholders on the basis of their exclusive right to authorize or prohibit communication to the public, although they do not use technological measures, they do exercise their right and they prohibit unauthorized use of their works through hyperlinking/framing/embedding on other websites in a clear and easily recognizable way –  in the form of contractual terms or just through a notice on their website. It is submitted that, in such a case, there is no room to “imply” that they “had given prior, explicit and unreserved authorisation”
 just because they do not also fulfil the formal condition of applying technological protection. In such a case, it is obvious that there is no consent by the rightholders; just the contrary there is a prohibition, and – in the absence of the applicability of some exception or limitation – the only defense might be the innocent infringement defense. 

In view of what is discussed above, an optimistic reading of this aspect of Soulier appears to be possible – in particular if it is considered together with certain elements of GS Media. The joint application of the “implied license” theory and the “innocent infringement” defense may offer chance for elimination/forgetting/fading away of the “new public” and “specific technical means” theories. For this, it would be necessary that the Court make further fine tuning of its case law by saying also B – and all the other necessary letters of the alphabet – now that it has said A by characterizing Svensson as based on the application of the implied license doctrine. One of the finest ways of fine tuning would be, of course, to recognize what is obvious; namely that it is not indispensable applying technological measures to prohibit unauthorized hyperlinking/framing/embedding of works; it is sufficient to prohibit such uses in a clear and unmistakable manner. The functioning of the Internet through the use of “clickable links” may be maintained and due balance of interests may be established through combined application of this doctrine and such a possible defense. 
It goes without saying that this might only be a workable solution if the criteria of the application of the doctrine and the possible defense were determined in an adequate manner – suitable to guarantee avoiding to imply consent when it is not justified and to qualify infringers as innocent when they are not at all.  This would not be an easy task, but it does not seem to be a mission impossible either.                                               
IV. ANOTHER ASPECT OF GS Media: UNANSWERED QUESTIONS 

REFLECTING  DOUBTS AS TO WHETHER THE INTERNET POPULATION 

IS TRULY A SINGLE MONOLITHIC PUBLIC 
In GS Media, the CJEU was to respond also to the following second set of questions submitted by the referring court for the case that the CJEU gave a response in the negative to the basic question under point 1 of the referral quoted above: 

2.      (a)   If Question 1 is answered in the negative: If the answer to question 1(a) is in the negative: in that case, is there, or could there be deemed to be, a communication to the public if the website to which the hyperlink refers, and thus the work, is indeed findable for the general internet public, but not easily so, with the result that the publication of the hyperlink greatly facilitates the finding of the work? 

   (b)   In answering question 2(a), is it important whether the “hyperlinker” is or ought to be aware of the fact that the website to which the hyperlink refers is not easily findable by the general internet public? 

These questions seem to reflect doubts whether the internet population may truly be regarded as a single, monolithic public and that it might be considered to have some segments forming specific circles of the public (which could be taken into account as potential “new publics” for the application of the right of communication to the public if Svensson were applied).  
Since the CJEU’s response was not in the negative, it did not deal with these questions. However, it would be interesting to consider the issues raised by the Dutch court what sorts of answers might be given. 

In the judgment, it is described in view of what facts and for what reasons the Dutch Supreme Court asked these questions: The Amsterdam Court of Appeal had found that, by posting links, GS Media acted unlawfully toward the plaintiff Sanoma because the visitors to its website were encouraged to view the photos at issue which were illegally posted on the Filefactory website. Without those hyperlinks, those photos would not have been easy to find.
 The plaintiffs seemed to have good reason to claim that, “through the intervention of GS Media and its GeenStijl website…, those photos have been made available to a wider public than the public which would normally have accessed those photos on the Filefactory website.”

Reasonable doubts may emerge whether, for example, the public of a small amateur website where a work has been made available freely on the understanding that it will be communicated to the usual small number of visitors, on the one hand, and, on the other hand, the public of a well-known commercial website run by advertisement money with several thousand regular visitors that finds the work on the small website and embeds it into its own site is the same public. It would hardly be justified to presume that the author of the small website, by uploading his or her work, authorizes implicitly such kind of fundamentally different use of the work by others for communicating it to a qualitatively much wider scope of public just because he or she does not use technological measures. Also there may be precisely identifiable circles of public of various niche websites between which, due to the completely different fields of interest, there is no connection, interchange or dialogue; they are separate segments of the internet population.

Therefore, in addition to rebutting the triptych of “new public”, “specific technical means” and “restricting access” theories as not being in accordance with the international and EU norms, it might also be worthwhile submitting the basic finding that the internet population is to regarded a single undifferentiated public, on which Svensson had been founded, to thorough scrutiny.       
IV. CONCLUDING REMARKS  

The “new public” theory and its “correction” the “specific technical means” theory in SGAE and TvCatchup, respectively – where they were adopted in cases involving simultaneous or near-simultaneous transmissions – did not create major substantive difficulties since more or less the same kinds of rulings might have been adopted through due interpretation of the international and EU norms. The potential problems were, however, clearly manifested when their joint application – combined with the finding that the internet population is a single monolithic public (in connection with which justified doubts had emerged in the GS Media case) – was extended to online making available of works and in particular to the use of hyperlinks. In Svensson, the CJEU introduced the “restricted access” theory under which rightholders, when they upload a work on a website, may only preserve their right of communication to the public if they restrict access to the work through technological measures. This has resulted in a sort of de facto formality prescribed as a condition of continued protection of the right of communication to the public (although with a favourable interpretation, the legal construction adopted in Svensson might have been shifted away from formality towards a legal construction based on the implied license doctrine). 
In BestWater, the contradictory aspects of the application of the above-mentioned triptych of theories were clearly manifested with strengthening Svensson’s formality aspect. In contrast, GS Media and Soulier adopted later, if considered together, appear to outline the possibility of restoring the integrity of the right of communication to the public through application of the implied license doctrine and the innocent infringement defense. It should be seen of course, that, although that theory and that defense may be helpful to eliminate certain defective aspects of the case law or reduce the negative impact thereof, they may also lead to some possible pitfalls. Serious efforts may be needed to work out appropriate conditions of their application to guarantee that no license is implied contrary to the genuine intention of rightholders and no infringer is deemed to be innocent who is not. 
A possible option might be to consider technological restriction as an obvious case of restricting access in parallel with the recognition of other possible (such as contractual or notice-based) means through which rightholders may clearly express that they do not authorize, limit, or even prohibit, the use of their works on other websites through hyperlinking/framing/embedding – in the case of which, of course, the implied license doctrine and the innocent infringement defense, which otherwise may serve as balancing various rights and interests, may not be applied.    

-.-.-.-.-.-.-.-
( Member of the Hungarian Copyright Council, former Assistant Director General of the World Intellectual Property Organization (WIPO).  
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